
Research on the Effectiveness of International 

Commercial Arbitration Agreements 

Zhang Xibing 

School of Law, Xi’an Peihua University, Xi'an, Shaanxi, China 

1205906293@qq.com 

Keywords: International commercial arbitration; arbitration agreement; enforceability; 

cross-border disputes 

Abstract: The issue of the enforceability of international commercial arbitration agreements 

plays a crucial role in resolving cross-border disputes. However, concerns about the 

effectiveness and enforceability of these agreements have garnered attention from 

international traders and business participants. This study aims to explore the legal 

framework and practical significance of international commercial arbitration agreements, 

focusing on the challenges and potential solutions related to their enforceability. 

International commercial arbitration agreements are widely used in international trade and 

investment to facilitate the expeditious resolution of disputes and ensure the protection of 

parties' rights. However, these agreements may face challenges due to differences in laws 

and judicial systems among different countries. One major challenge is the issue of 

enforceability. If an agreement is not fully recognized and enforced, the parties will lose the 

opportunity to utilize arbitration procedures to resolve their disputes. To address this issue, 

a series of international conventions have been adopted worldwide, such as the New York 

Convention and the UNCITRAL Model Law on International Commercial Arbitration. 

These conventions aim to ensure the effectiveness and enforceability of arbitration 

agreements. Additionally, domestic judicial institutions have gradually strengthened their 

recognition and enforcement of such agreements through case law. However, obstacles 

affecting the effectiveness of arbitration agreements still exist. One problem is the 

divergence in understanding and agreement on the terms of the arbitration agreement 

between the parties. Clear provisions regarding arbitration procedures should be explicitly 

agreed upon when entering into the agreement to avoid subsequent disputes. Additionally, 

parties should choose an appropriate arbitration institution to ensure the effectiveness and 

enforceability of the arbitration. Another challenge is the interpretation and enforcement of 

arbitration agreements by domestic judicial institutions. Sometimes, domestic courts may 

interfere in the arbitration process or refuse to recognize and enforce arbitration agreements. 

To address this issue, some countries are taking measures to strengthen the recognition and 

enforcement of arbitration agreements. For example, some countries are establishing 

specialized commercial courts or setting up arbitration institutions and implementing 

training and educational measures to enhance judges' and legal practitioners' understanding 

and enforcement capabilities regarding arbitration agreements. Regarding the issue of 

enforceability of international commercial arbitration agreements, we have put forward 

suggestions and potential reform measures. These include strengthening international 

collaboration mechanisms, promoting the development of more unified and explicit legal 

provisions, and improving the professionalism and efficiency of arbitration institutions. In 
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conclusion, the issue of the enforceability of international commercial arbitration agreements 

is crucial for resolving cross-border disputes. By strengthening the recognition and 

enforcement of international conventions and domestic legal systems, as well as driving 

relevant reforms, we can enhance the enforceability of these agreements and promote the 

development of international trade and investment.  

1. Introduction 

As an important dispute resolution mechanism, international commercial arbitration agreements 

play a vital role in the field of international trade and commerce. They allow disputes in cross-border 

transactions to be resolved efficiently, quickly, and at relatively low cost, while providing parties with 

a flexible alternative that avoids the cumbersome procedures and uncertainties of relying on national 

courts. 

However, despite the importance of international commercial arbitration agreements, their 

effectiveness and enforceability have always been a matter of concern. The effectiveness of 

arbitration agreements is the foundation for the effective conduct of arbitration proceedings, which 

involves key issues such as dispute resolution methods, the jurisdiction of the arbitral tribunal, and 

the enforcement of arbitral awards. For parties involved in cross-border trade and commercial 

activities, the effectiveness of arbitration agreements is a key factor in ensuring the fair resolution of 

disputes. 

However, the validity of international commercial arbitration agreements faces a series of 

challenges. Firstly, the validity of consent and agreement in arbitration agreements may be subject to 

disputes over legal elements and interpretation. Secondly, there are differences in the enforceability 

of arbitration agreements in different jurisdictions, which may lead to the agreement being refused to 

be executed or being interfered with. In addition, factors such as interference from national courts 

and anti-suit injunctions may also have a negative impact on the validity of arbitration agreements. 

Therefore, this study aims to conduct an in-depth analysis of the effectiveness of international 

commercial arbitration agreements and explore its impact on international trade and commercial 

activities. Through research on relevant international conventions, case law, and academic literature, 

we will provide a comprehensive understanding of the effectiveness of international commercial 

arbitration agreements, and propose recommendations and potential reform solutions to address 

challenges, in order to enhance the enforceability of arbitration agreements and promote the 

development of international trade and investment. 

2. Legal Framework of International Commercial Arbitration Agreements 

2.1. Overview of International Conventions and Treaties  

The legal framework for international commercial arbitration agreements mainly relies on a series 

of international conventions and treaties. The most important ones are the United Nations Convention 

on Contracts for the International Sale of Goods (CISG) and the United Nations Convention on 

Contracts for the International Carriage of Goods by Road (CMR). These conventions and treaties 

provide a unified set of rules and guidelines for international commercial arbitration, aiming to protect 

the rights and interests of the parties and provide an effective dispute resolution mechanism. 

The CISG is one of the most important conventions in international trade and applies to the sale 
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of goods involving cross-border contracts. The CISG stipulates rules for the formation, performance, 

and breach of contracts, and provides an effective dispute resolution method for arbitration. At the 

level of arbitration agreements, the CISG recognizes the autonomy of the parties and encourages them 

to resolve disputes through arbitration. 

In addition, the legal framework of international commercial arbitration agreements also involves 

other important international conventions and treaties. For example, the International Chamber of 

Commerce (ICC) and the International Center for the Settlement of Investment Disputes (ICSID) 

provide specialized arbitration institutions and rules for the resolution of commercial disputes. These 

rules aim to ensure the fairness, independence, and efficiency of the arbitration process, and provide 

legal guarantees for the enforcement of arbitration awards[1]. 

2.2. Analysis of National Laws and Regulations  

In the legal framework of international commercial arbitration agreements, national laws and 

regulations also play an important role. Each country has its own arbitration law to regulate domestic 

and international commercial arbitration. These laws and regulations can involve the validity of 

arbitration agreements, the rules of arbitration proceedings, the enforcement of arbitration awards, 

and other aspects. 

When analyzing national laws and regulations, it is necessary to pay attention to the following 

aspects. First, the validity factors of the arbitration agreement, including the establishment of the 

agreement, valid consent, and legal requirements of the agreement. Second, the provisions of the 

arbitration procedure, such as the composition of the arbitral tribunal, the management of the 

procedure, and the collection of evidence. Finally, the enforcement of the arbitral award, which 

involves the assistance of national courts and the enforceability of the award. 

The laws and regulations of different countries vary in terms of the validity and enforceability of 

international commercial arbitration agreements. Some countries adopt the provisions of international 

conventions and incorporate them into their domestic legal systems to ensure the validity of 

arbitration agreements and the enforcement of awards. Other countries may have certain restrictions 

and requirements that may pose challenges to the validity of arbitration agreements[2]. 

2.3. Overview of Judicial Precedents and Case Law  

In the legal framework of international commercial arbitration agreements, the role of judicial 

precedents and case law cannot be ignored. The precedents and case law of courts in various countries 

are of great significance for the interpretation and application of arbitration agreements, especially 

for guiding the resolution of disputes, the effectiveness and enforceability of arbitral awards, and 

other aspects. 

By analyzing the jurisprudence and case law of various countries' courts, one can understand the 

interpretation and application of international commercial arbitration agreements in different 

jurisdictions. These jurisprudence and case law can provide guidance to the parties to the arbitration, 

helping them understand the legal effect of the arbitration agreement and resolving disputes by 

referring to relevant jurisprudence and case law. 

However, there are differences in the judicial precedents and case law of different countries 

regarding the validity of arbitration agreements. Some national courts have a more positive attitude 

towards arbitration agreements and support the autonomy and effectiveness of arbitration, while 

others may have a more conservative attitude towards arbitration agreements and may interfere with 

the arbitration process or impose restrictions on the arbitral award. 

In summary, the legal framework of international commercial arbitration agreements includes 

international conventions and treaties, national laws and regulations, as well as judicial precedents 
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and case law. These factors jointly affect the validity and enforceability of arbitration agreements. 

Understanding and analyzing these factors is of great significance for resolving international 

commercial disputes and promoting the development of international trade and commerce. By 

conducting in-depth research and comparing the legal frameworks of different countries, it is possible 

to provide useful suggestions and potential reform measures for enhancing the effectiveness of 

international commercial arbitration agreements[3]. 

3. Challenges to Ensuring the Validity of International Commercial Arbitration Agreements 

3.1. Issues of Consent and Validity of Arbitration Agreements 

Ensuring the validity of international commercial arbitration agreements is one of the basic 

premises of international commercial arbitration. However, due to differences in legal systems and 

legal cultures among countries, as well as the different backgrounds and needs of the parties to the 

contract, issues related to consent and the validity of arbitration agreements may lead to disputes. 

Firstly, the validity of the consent and arbitration agreement is subject to the principle of autonomy 

of contract. According to the principles of private international law, parties have autonomy when 

signing a contract and are free to agree on the applicable law and arbitration institution, including 

selecting specific arbitration rules and procedures. However, some countries have restrictions on this, 

such as the selection of the arbitration institution must be a specific international institution, or the 

arbitration agreement must meet certain formal requirements. Therefore, when determining the 

validity of the arbitration agreement, it is necessary to consider the provisions and restrictions of the 

laws of various countries. 

Secondly, the validity of the agreement and arbitration agreement is also related to the true 

intention of both parties. If one party claims that there was fraud, misleading or malicious behavior 

when signing the agreement, making them unable to truly understand the content of the arbitration 

agreement, it may lead to the invalidity of the arbitration agreement. Therefore, before signing the 

arbitration agreement, both parties need to fully understand and clarify their willingness and 

responsibility for arbitration. 

In addition, the imbalance of power between the parties to the contract may also affect the validity 

of the arbitration agreement. If one party is forced, threatened, or treated unfairly when signing the 

agreement, resulting in their inability to freely choose the arbitration procedure or their choice being 

forced to be accepted, the arbitration agreement may also be considered invalid[4]. 

3.2. Enforceability of Arbitration Agreements in Different Jurisdictions  

The enforceability of international commercial arbitration agreements is an important issue in 

international commercial arbitration. When a commercial dispute arises, the validity of the arbitration 

agreement will directly affect the enforcement of the arbitration award. However, in different 

jurisdictions, due to differences in laws and regulations, the recognition of the enforceability of the 

arbitration agreement may vary. 

Firstly, in some jurisdictions, the recognition of arbitration agreements is relatively high. These 

jurisdictions usually regard arbitration agreements as independent legal acts that are separate from 

contracts and enforce them with binding and compulsory force. In these jurisdictions, when a 

commercial dispute arises, the court will respect and enforce the arbitration agreement and submit 

the dispute to an arbitration institution for resolution. 

Secondly, in other jurisdictions, the recognition of arbitration agreements may be lower. These 

jurisdictions may limit or interpret the effectiveness of arbitration agreements, or prevent or interfere 

with arbitration proceedings through legal procedures or review. This may result in commercial 
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disputes not being effectively resolved through arbitration and requiring resolution through national 

courts[5]. 

3.3. Issues of Anti-Arbitration Injunctions and Judicial Interference  

The issue of prohibiting arbitration proceedings and the interference of national courts is another 

challenge to ensuring the effectiveness of international commercial arbitration agreements. 

In some jurisdictions, national courts may interfere with arbitration proceedings during the process 

or after the arbitration award is made. For example, national courts may issue injunctions on 

arbitration matters to prevent or interfere with the conduct of arbitration proceedings, or interfere with 

the enforcement of arbitration awards. Such interference may violate the validity and autonomy of 

the arbitration agreement, causing unnecessary trouble and costs to the parties. 

To address this issue, some international commercial arbitration rules and international agreements 

provide corresponding regulations and mechanisms. For example, the arbitration rules of the 

International Court of Arbitration of the International Chamber of Commerce stipulate that when a 

party files a lawsuit in a national court to prevent the arbitration proceedings, the arbitral tribunal may 

rule on the jurisdiction of the lawsuit and the validity of the arbitration agreement. In addition, some 

bilateral and multilateral international agreements also provide that the parties may apply to the 

international arbitral tribunal for an award to prevent interference from national courts. 

However, despite these regulations and mechanisms, the validity of arbitration agreements and the 

independence of arbitration proceedings still face challenges. The differences in legal systems and 

legal cultures of different countries, as well as the trust and dependence on national courts, are the 

main reasons for such interference. Therefore, in order to ensure the validity of international 

commercial arbitration agreements, it is necessary to strengthen international cooperation and 

communication, and promote trust and understanding of the arbitration system[6]. 

4. Significance and Case Study in Practice 

4.1. Analysis of Selected Arbitration Case 

Before analyzing the practical significance, it is necessary to select a specific arbitration case for 

research and analysis. The selected case should be representative, involve international commercial 

disputes, and involve issues such as the validity and enforceability of the arbitration agreement. 

A typical case can be a case handled by the International Court of Arbitration of the International 

Chamber of Commerce (ICC). For example, a contract dispute between a multinational company and 

a domestic company can be selected, where both parties have agreed to an arbitration agreement in 

the contract, but one party claims that the arbitration agreement is invalid and attempts to resolve the 

dispute through domestic courts. Such a case can fully demonstrate the importance of the validity and 

enforceability of the arbitration agreement, and help us understand the challenges and solutions in 

practical applications. 

4.2. Comparison of Different Arbitration Rules and Practices 

In selected cases, it is possible to further compare the impact of different arbitration rules and 

practices on the validity and enforceability of arbitration agreements. 

First, it is possible to compare the ICC arbitration rules with other arbitration rules, such as the 

United Nations Commission on International Trade Law (UNCITRAL) arbitration rules and the 

London Court of International Arbitration (LCIA) arbitration rules. These arbitration rules may differ 

in terms of the validity of the arbitration agreement, the conduct of the arbitration proceedings, and 
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the enforcement of the award. Comparing these rules can help us understand the impact of different 

rules on the degree of protection and enforcement effect of the arbitration agreement. 

Secondly, it is possible to compare arbitration practices in different countries. There may be 

differences in the recognition and enforcement of arbitration agreements in different countries, which 

may affect the parties' choice of arbitration jurisdiction and arbitration rules. Comparing the handling 

results and enforcement of international commercial arbitration cases in different countries can 

provide insight into the impact of arbitration practices in different countries on the degree of 

protection and enforcement effect of arbitration agreements[7]. 

4.3. Role of International Arbitration Institutions in Promoting Enforceability of Agreements 

International arbitration institutions play an important role in promoting the enforceability of 

arbitration agreements. These institutions provide independent, neutral and effective arbitration 

services by formulating specific arbitration rules and procedures to help parties resolve commercial 

disputes. 

Firstly, international arbitration institutions provide uniform arbitration standards and procedures 

for parties through the formulation of arbitration rules and procedures. This helps to reduce 

uncertainty and disputes caused by differences in national laws and regulations, and increases the 

enforceability of arbitration awards. 

Secondly, international arbitration institutions provide professional arbitration personnel and 

secretariat support to ensure the fairness, effectiveness, and efficiency of the arbitration process. This 

helps to increase the acceptability and enforceability of arbitration awards. 

In addition, international arbitration institutions also provide support for the enforcement of 

arbitration awards. For example, the International Court of Arbitration of the International Chamber 

of Commerce (ICC) can issue an enforcement order after the award is made, requiring countries to 

enforce it in accordance with the provisions of the New York Convention. This provides an effective 

enforcement mechanism for the parties and increases the enforceability of the arbitration award. 

In summary, ensuring the validity of international commercial arbitration agreements requires 

addressing issues such as the validity of consent and arbitration agreements, the enforceability of 

arbitration agreements in different jurisdictions, the prohibition of arbitration proceedings, and 

interference by national courts. International arbitration institutions play an important role in 

promoting the enforceability of agreements, increasing the effectiveness of arbitration agreements 

and the enforceability of awards through the development of rules and procedures, the provision of 

professional arbitral personnel and support, and the provision of enforcement mechanisms. 

5. Suggestions and Potential Reforms 

5.1. Strengthening Party Autonomy and Freedom of Contract 

In order to ensure the effectiveness of international commercial arbitration agreements, it is 

necessary to strengthen the autonomy and freedom of contract of the parties. 

Firstly, it is suggested that the legal systems of all countries respect the principle of freedom of 

contract for the parties, allowing them to freely choose the applicable laws and arbitration institutions, 

as well as agreeing on the applicable arbitration rules and procedures. This will enhance the 

effectiveness of the arbitration agreement and increase the enforceability of the arbitration award. 

Secondly, it is recommended that before signing the arbitration agreement, the parties should fully 

understand and clarify their willingness and responsibility for arbitration. This can be achieved by 

providing detailed arbitration terms, explaining the arbitration process, arbitration fees, and the 

advantages of dispute resolution to the parties. This will ensure that the parties have full informed 
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consent and autonomy when signing the arbitration agreement. 

In addition, it is recommended that national legal systems impose sanctions for coercion, threats, 

or unfair behavior to protect the autonomy of the parties. For example, it can be stipulated that the 

arbitration agreement must be reviewed by independent legal counsel before it takes effect between 

the parties, in order to avoid unfair treatment of one party[8]. 

5.2. Coordinated Approach to International Arbitration Laws 

In order to increase the enforceability of international commercial arbitration agreements, it is 

necessary to further strengthen the coordination of international arbitration law. 

Firstly, it is suggested that countries should strengthen the protection of international arbitration 

agreements, and ensure the consistent interpretation and application of the recognition and 

enforcement of arbitration agreements in accordance with the New York Convention. This can be 

achieved by strengthening the coordination of international arbitration laws, developing consistent 

interpretation principles, and judicial practices. 

Secondly, it is suggested that international arbitration institutions and governments should 

strengthen cooperation to jointly promote the unification and standardization of international 

arbitration rules and procedures. International arbitration institutions can work with governments to 

develop and promote universal arbitration rules and procedures to enhance their credibility and 

acceptability in international commercial dispute resolution. 

In addition, it is recommended to enhance the independence and neutrality of international 

arbitration institutions as much as possible to increase the enforcement of their rulings. International 

arbitration institutions should ensure the fairness and legitimacy of arbitration rulings to avoid 

interference and disruption from national courts[9]. 

5.3. Enhancing Cooperation between National Courts and Arbitral Tribunals 

To ensure the effectiveness of international commercial arbitration agreements, it is necessary to 

strengthen cooperation between national courts and arbitral tribunals. 

First, it is suggested that the enforcement and recognition of arbitral awards by national courts 

should be strengthened. National courts should respect the validity of arbitration agreements and 

promptly enforce arbitral awards. National courts can improve their trust and enforcement of arbitral 

awards by communicating and cooperating with arbitral tribunals to understand and respect the 

independence and neutrality of arbitration procedures. 

Secondly, it is suggested that the assistance and supervision of national courts on arbitration 

procedures should be strengthened. National courts can provide necessary support and supervision to 

ensure the fairness, effectiveness, and legitimacy of arbitration procedures. This can be achieved by 

formulating relevant laws and regulations, clarifying the auxiliary functions and regulatory authority 

of national courts on arbitration procedures, and providing necessary resources and support. 

In addition, it is recommended to strengthen the correction and relief mechanisms of national 

courts for arbitration proceedings. National courts should establish specialized trial procedures for 

handling applications and disputes related to arbitration proceedings, in order to prevent major errors 

or illegal acts in arbitration proceedings. This will increase trust in arbitration proceedings and 

enhance the enforceability of arbitration awards. 

In summary, strengthening the autonomy and freedom of contract of the parties, harmonizing 

international arbitration regulations, and promoting cooperation between national courts and arbitral 

tribunals are key measures to ensure the effectiveness of international commercial arbitration 

agreements. Through the implementation of these measures, the effectiveness and enforceability of 

international commercial arbitration agreements can be improved, and the convenient resolution of 

217



international commercial disputes can be promoted[10]. 

6. Conclusions   

Firstly, it is important to ensure the validity of the international commercial arbitration agreement. 

An effective arbitration agreement provides parties with an effective and efficient dispute resolution 

mechanism, enabling them to better protect their rights and interests in international commercial 

disputes. 

Secondly, the autonomy and freedom of contract of the parties are the basis for ensuring the 

validity of the international commercial arbitration agreement. The parties should fully understand 

the content and consequences of the arbitration agreement, and independently choose the applicable 

laws and arbitration institutions, as well as agree on the applicable arbitration rules and procedures. 

In addition, international arbitration institutions play an important role in promoting the 

enforceability of agreements. By formulating specialized arbitration rules and procedures, they 

provide parties with uniform arbitration standards and procedures, provide independent, neutral, and 

effective arbitration services, and provide support for the enforcement of arbitration awards.        

Finally, it is also important to strengthen cooperation between national courts and arbitral tribunals. 

National courts should respect and enforce arbitration agreements, strengthen assistance and 

supervision of arbitration proceedings, and provide enforcement and error correction relief 

mechanisms for arbitral awards. Cooperation between national courts and arbitral tribunals will help 

to ensure the effectiveness and enforceability of arbitration agreements and awards. 

In summary, ensuring the effectiveness of international commercial arbitration agreements 

requires strengthening the autonomy and freedom of contract of the parties, harmonizing international 

arbitration regulations, and strengthening cooperation between national courts and arbitral tribunals. 

This will provide stronger legal guarantees and institutional support for the resolution of international 

commercial disputes. 
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